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VIA FAX 202-326-2050

Thomas Hancock .
Premerger Notification Office;
Bureau of Competition ’

Federal Trade Commission S SNE ; S
6th Street & Pennsylvania Avenue, N.W. ER S " i
Washington, D.C. 20580 .

RE: LIMITED LIABILITY COMPANIES
Dear Mr. Hancock:

I appreciated you taking the time to discuss our con-
cern over filing the Premerger Notification Form in connection
with the formation of a limited liability company. Because our
clients are under a conflaentlaflty agreement wf%h respect to
this transaction, I will not use the names of the parties

involved. I will, however, outline the nature of the
transaction.

Company X is a United States corporation with assets
over $100,000,000.00. Company Y is also a United States corpora-
tion with assets over $100,000,000.00. Company X and Company Y
desire to form a joint venture to conduct certain business opera-
tions. Company X and Company Y will each contribute one-half of
the funds necessary to start the joint venture. It is estimated
that the initial contributions by each company will be well over
$30,000,000.00.

Company X and Company Y desire to set the joint venture
up as a limited liability company (hereinafter referred to as
"Company A, Limited Liability Company"). I have attached a copy
of the Utah statutes which discuss formation of a limited liabil-
ity company., 1 have also attached a revenue ruling which classi-
fied a limited liability company as a partnership for federal tax

purposes.
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Company X and Company Y will each.be fifty percent own-
ers of Company A, Limited Liability Company. Under the statute,
Company X and Company Y are called "members.” Under the proposed
Articles of Incorporation for Company A&, Limited Liability Com-
pany, each of the members, Company X and Company Y, have equal

rights wi managem limite com-
any. Each of the members 1is entitled to _one-half o rofits
and each will bear one-half of the 1 particular note,
no certificates evidencing the respective rights of a member need
be issued. Instead of a board of directors, limited liahility
companies may be run the members or managers.

As I indicated over the telephone, we are concerned
that if we treat the formation of the limited liability company
as an asset acquisition, then each time capital of over
$15,000,000.00 is contributed to the limited liability company,
both Company X and Company Y will be required to file new
Premerger Notification Forms. 1In contrast, if the formation of
the limited liability company is treated as an acquisition of
voting securities, the two participating companies will not need
to file additional Premerger Notification Forms for additional
capital contributions. Finally, if the limited liability company
is treated as a partnership, it is my understanding that a
Premerger Notification Form need not be filed.

1 would appreciate your opinion as to how we should
file the Premerger Notification Form if we do indeed need to
file. I very much appreciate your help and, as I indicated, time
is of the essence.

Very truly yburs,

!nclosures

am&
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2{6 CFR 1.600!4: Dixclosure of cerain inforsa-

pany Act (Act). The purpose of M is to
acguire, own. and operate improved real ~

Guidance is provided aa to whea isfonnation
provided oa & relum ia accordance with the appii-
cable forms and imurucuoes will be adequate dis-
closare for purposes of reducing an understaement
of income 1as under seetion 6661 of the Code. Sce
Rev. Proc. K8-37. page 380. - .

Chapter 768 —Judicial Processings
Sulichaoter A —LCivil Azoms of the Unitee Stams

Section 7405.—Action for Recovery of
&ronecus Rafunds

The Service may aot deterrrune a deficiency and
tus Mmat s valid nofice of deficiency 1o & \Wapayer
with respect © the amount aitnbutable ta the dis-
allowance of a net operacing luss carrydack if 2
prior notice of deliciency ior amounts unreisted to
the cumrvbuck had previousiy bees mailed and the
had
minsion It thal deliciency. dee Rev. Rul.
page 154,

Chaptar 78.—Discovery of Liadllity and Enfores-
ment of Title
Subckapter D.—Possessions

Sectioi 7551';'_"-——A.dminlmtinn and Col-
tection of Taxes in Possessions

The pravizion of section K631 of the Revesed
Drganic Act of the Virgin Islinds that tequires
indubutaois L atndy ther timied States and Vinzin

odisgations- by saxing lat on

tioned the Taz Coun tor a redeter:

praperty- M-has-25-members--inciuding
A. 8, and C,

The Aci provides that a [imited lia-
bility company may be manuged by a
designated manager or managers. or by
its members. If the limited liability com-
pany is managed by its members, man-
agement guthority is vested in its mem-
bers in proportion to their capital
contnbuuons to the company, A is man-
3ged by its designated managers. A. B.
and C. .

Under the Act. neither the members
nor the designated managers of a limited
liability company are liable for‘any
debts, obligations, or liabilities of ‘the
limited liubility company.

member:

however. each membgr can
assign or fransier the member's respec-
pany on¥ uﬁn the unanimous written
consent-of all.the remaining mempers. In
the cvent that the remaining members
fail to approve the assignment or wans-
fer. the ‘assignee or-transferee has no

tight to participate in the management ot
become x-member of the Jimited liability.

Lo

incume tram all souces w ine Viegn lshands w  COMpany. Rowever. THE Issignee ar—six-major-eharacienstici—other fac

avw ineifevave. Sce Rev. Rul. ¥B-Y1. page 257.
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ransferee is entitled to receive the share
ofprofis-or-ethes compensation and the

retueh-aicontnibutians Lo.which the

Section 7701.—Definitians

36 CEFR 301.77061-1. Clussifivation of wrguniza-
TenLY JOr 10C purpuses.

. —. . transferring member wouid otherwise be

entitled.

A limited liability company formed
under the Act is dissolved upon the
occurrence of any of the following

Partnership clussification. An unin- £VeNS: (1) when the period fixed for the

or —members; or (3) by the death. rerirement.

corporated organization operaling under duration of the company expires; (2) by
'ER;”_EFT“LE_ g Liabiliiy Com. 'he unanimous writien consent of all the

resignation. cxpulsion. bankrupicy, dis-
solution of a member or occurrence of

ISSUE

any other event thai termiates (he com=—zatrom-which has-sueh-eharaciensucs 1§
s e . . tinued membership of a member, unless  to be treated for tax purposes as a pant
the busincss of the company is continued e

by the consent of al} the remaining mem-
bers under a right (o do so stated in the

Whether 2 Wyoming limited liability articles of organization of the company.

company. none of whose membery or
designated -managers are personally lia-  business of M is continued by the con- ~ Section 301.7701-2(a)3) of the reg-

Under M's anticies of organization, the

ble for any debts of the company. is clas- sent of all the remaining members.

360 1988-2 CB.

The Act also provides that she interest  Glations sets forth the fol[owing basic

of & member 1n a limited fiability comw-ume—-
pany is part of the personal estate of the  ciates. (2) an obiecuve 0 c‘a:_z on B

" ifion o ¢orporaric

" Thership or as an association<iep

Saction €681 - .

~— — sified for federa) Lax purposes as an asso- LAW AND ANALYSIS ;ad

St w03 Attatesen posawieg | LDeR!_ciaion of 21 4 parmenship. Section 7701(aX2) of the Intermal Rev. | gora

Subckapter A.—Adgitions (o the Tax and Asdi- g ACTS enue Code provides that !he term “pan.  —ade

tonal Amousny . nership’* includes a syndicate. grogp, giog !

o . M was organized as a limited liability pool, venture. or other unincorporatey =

. Sertion-568 - —Substantial-Understats-company pursuant fa the provisions_of organization. through of by means of | ‘@i
ment of Liability the Wyoming Limited Liability Com- which any busimess. financial operilion, 7 =¢.-

or venture is carried on. and which is na
a trust or estate or R corpuran
- Section. 7301 3) ot. the. Code pro.
vides that the term ‘‘corporation’’
includes associations. joint-stock com-
panies. and insurance companies.
- Section—301.7701-1{b} of the Proce.
dure and Administragsion Regulationms
states that the Code prescribes cemain
categories. or classes. into which various
organizations fall for purposes of axa.
tion. These categories. or classes. in-
clude associations (which are taxabie as
corporations). partnerships. and wusts,
The tests. or standards. that are 10 be
applied in determining the elassification
of an organization are set forth in sec-
tions 301.7701-2 through 301.77014.
Section 303.7701-2(a)(1) of the reg-
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“ness and div ¢ gains thereirom. (3)
confinity o . {4) centrajizatio
for ¢orparate

manage . {5) liabiht
ebts hmirted t T ropeny. asd
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iplegests.
Whether a particular organization is to be
classified as an association must be
determined by taking into account the

i

presence ur absence of each of these cor- | B®
porate charactensgics. In addition to the x.--—.-l-F

‘may be found in some cases which may
"be significant in classifying an orgamay- | 2
tion as ap association, a pannership, & 37 T

hBa

trust. ; &
Section 301-7701+2(a)2) of the-reg-—r—5
ulations further provides that characens- | "

tics common to parinesships and corpor-—

tions are not material in atuempting.to .
distinguish between an association and 8
partacrship. Since associates and a0
objective to carry on husiness and divide
the gains therefrom are generally com-

the determination of whether an ot_gmf-

whether there exists centralizafion o

management. COALINLIL of'Tnfc.'_,l_!‘di?
i imit
* iEii!"‘E‘E“! of interests, and him

liability.

ulations provides that if an unincorpd- -
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+ mted organization possesses more cor-
sv. + —porate charactenistics than noncorporate
an- ; characteristics. it constirutes an associa-
Jp. tion taxable as a corporation.

ted In interpreting section 301.7701-2 of

of the reguiations. the Tax Couft. in Larson -

on. v. Commissioner. 66 T.C. 159 (1976).

not scq.. 1979-1 C.B. 1. concluded that
ual weight must be _given to each of
"o~ the four corporate characteristics of con-

mt ! gnuiry of life, centralization of manage-

yo- | ment, limited liability, and free trans-
}. ferability of interests.

xe- E In the present situation, M has associ-

ons “'ales and an objective to carry on business

1ain ; and divide the gains therefrom. There-
ous | fore. M must be classified as either an
* association or a partnership. M is classi-

: " fied as a parmership for federal fax pu-
:as , Poses unless the organization has a
sts. . prepondenance of the remaining corpo-
) be ‘ ate charactenstics of continvity of life,
tion | centralizauon of management. limited
wee. | liability. and free tansferability of inter-

1 au.

reg- Section 301.7701-2(b)(1) of the reg-
asie—-—~3lations provides that if the death,
eso- © insanity, bankrupwy. retirement. resig-
wsi- + Dation, or expulsion of any member will

.. ber who is personally lisble. fe3 the debts

: 2:27PM :
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Section 7701

Uader the Act. a limited liabilitv com- alized

vorporale characterisy

pany has the disCretion 1o e gement and himyted ligbility. M. _
v a designated manager of MaD- ~J0es oK. however. possess the corporate.
agets, Ol' 0 manageg dv its clenstics ot &
1S Mansg

v 1ts designated
Tﬂmg:rs—rl‘ ang
corporate ch. ]

ement.
Emon 301 7701-2_@)([) of the reg-

ulations provides that an organization has
the corporase characteristic of limited lia-
bility if under local law there is no mem-

HOLDING

M has associates and an objective 1a
carry-on business and divide the gains
therefrom. but lacks a preponderance of
the four remaining corporate characteris-
tics. Accordingly, M is classified as a

of. or claims against. the organization. parmership for federal wx purpeses. - -

Personal liability mesns that a creditor of
an organization may seek personai satis-
faction from a member of the organiza-
tion to the exient that the assets of such
organization are insufficient 1o satisfy the
creditor's claim.

Under the Act, neither the managers
not the members of M are personally lia-
ble for irs debts and obligations. Conse-

quentlvy. M possesses_the corporate
charactenstic o.“ ted liability.

26 CFR 301.7701-2: Associolioms.

Partnerships: Missouri business
trust classified as a partnership. An
organization formed as a business trust
vader Missouri law 1s classified as a
partnership for federal tax purposes
because it has associates and a business
objective but lacks at least two of the
remaining four corporate characteristics.

Under section 301.7701-2 (e)(1) of the  Rov. Rul. 88-79
JORS: niZzaHon-has-the-cor
porate characieristic of free trans-- ISSUE

ferability of interests if each of the
members or those members owning sub-
stantially all of the interests in the orga-
nization have the power, without the
consent of other members. to substitute _
"for themselves in the same organi2ansn 2~
person who is not a member of the orga-
nization. lo order for this power of sub-
stitution to exist ia the corporate sense,

the member must be able. without the FACI.S
conrsent of other me

upon the member's substitute all the
srribates of the member’s interest in the

Is 0. a trust formed under Missouri
law by associates to carry on business,
properiy classified for federal tax pur-
poses as an association or as a parnt-

the Procedure and Administration Reg-
ulations?

tion, 0. in Missouri. under the terms of

(Agreement). O was

3y | causea dissalution of the organization.
nof . continuity of life does not exist. Section
e | WL 770;-2'(5!21_5 provides Wit un agree-
and | 'Oeet By which an organization is estab-
s, | -lshed may provide that the business will
o be l be continued by the remaining members
t be * in the event of the death or withdrawal of
the Wy member. but such agreement does
Ceor aot establish conninuity of life if under
cthe- local law the death or withdrawaiof sny
j . memberTauses d dissoluaon of the drga-~
Hof ¢ nizaton.
.E;%— —Un Act, unless the business of
— +—HfTy-contin v-the-consent-of-all-the-
maining members, ¥ s dissolved upon
eg- the death, retirerent, %ﬂgm ?, gxpui-
eris- 10D, 1ssolution of a mem-
ot Ser 5F Sccarrence of any ol.'%er event Bat
terminates the continued membership of
:d"’ A member in the company. If a member
s of M ceases to be a member of M for any
:":: resson, the continuity of M's not
m-_ﬂ
MPS. | Consequently. M lacks the carporate
g::— Characlenistie of conunul
part- |—Under section 301.7701-2(c){(1) of the
is on regulations an organization hes the cor-
1 of |- Porse characteristic of centralized man-
free sgement if any person (or group
pited persans that does not include all the
members) has coatinuing exclusive
authority to make management decisions
‘78" | npcessary o the conduct of the businsss
orP 1 for which the organization was formed.

of mansfer. Therefore, M lacks the co?g
rate characteristic of (ree transferabihity

nership under-section 301.7701- 2{a)of - .

ﬁxmﬂzwdva’l’r ftmncé aR orgamza— -

an Agregment siyled '"Roysity Trust

organization. The character{sticof fTse~ ent'”’
transferability does not exist if eich .

member can. without the
other.members. assign only the nght to
share in the profits bui cannot assign the
fight to participate in the mamgemcnt of
the organization.

Under the terms of the Act, 2 member
of M can assign or transfer that mem-

tormed for the purpose of buying, hold-

ests. The six individuals. referred 10 in
the Agreement as the managers, contrib-
uted cash to O in exchange for cenifi-
cates of beneficial interest. The man.
agers of O collectively have substantial
assetrs other than their interests in 0.

the assignee or transferes does not lic pursuant to a public offering regis-
not acquire all the artridutes of the mem-
" ber'¥ interest ifi"M Unless @NE remaing
ing members approve the assignment of

Commission. The agreement refers 10

The certificates of beneficial interest rep.

resent the right to share in the profits and

losses of O and the right 1o a share of the
. assets of O upon its liquidation. The
managers own 10 percent of the cerufi-
cates of beneficial interest. and the par.
ticipants own the remaining 90 percent.

Of INLEre

M b asaocines and an objective 1o
c on business and divids the gains
eton. Ta atdlin. M poscsses e

ing. and selling oil and gas royalty inwee. -= © -

assured, because all remaining members  ber's interest to another wha is not 2 Centificates of beneficial interest were
Must agree to CORLIDUC (he DuUIINCSS. 'mmberom‘vmﬂmmm—ﬂvmmn:mmmw-—“

these publi¢’ invastors s pamcipmn— -
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Ba1101. Construction and application.

f muat be a pen, bis chapter shall be applied and construed to ef-
Hon and; Riate its general purpose to make uniform the law
1t the time of thy b réspect to the subject of this chapter among
uns; or . Bis enacting it. 190
st have devold )

®2-1102. Short title.

" pursuant tg the

0nt from q pe Mhis chapter may be cited as the “Utah Revised

i¢ of the transe, Bform Limited Partnership Act.” 1990
m

1103, Severability.

. fany provision of this chapter or its application to
at shall set forty person or circumstance is held invalid, the inva.
aintiff to secyry Sty does not affect other provisions or applications
! partner or the Bho chapter which can be given eoffect without the

- flid provision or application, and to this end the

NEiaions of this chapter are severable, 1990

1
32.1104. Effective date — Extanded effective
date — Applicability of former law.

., in whale orip
he plaintiff ag 4

settlement ofan hrept as sat forth below, the effective date of this

ird the plaintif Fter is July 1, 1990.

‘aable attorneys’ "(1) The existing provisions for execution and

the limited part- PBling of certificatss of limited partnerships con-

seds received by fitnue in effect with respect to limitad partner.
. shipe organized prior to the effective date of this

[thaptar until January 1, 1991, the extended ef-
sctive date, and Sections 48-2a-102, 48-2a-105,

topony domestic S5 22 201, and 482210 are not effective with
erty of or allo- krespect to such preexisting limited partnerships

Bontil January 1, 1991, the extended effective

aore of the unre Elate

e {0t B (2) Sections 48.2a-210, 48-22.901, 48-2a-902,
Fhave a marke '48-22-903, 48-2a-904, 48-28-906. 48-28-908,
d partnership fa 8-22-907, and 48-2a-908, governing the regis-

Jcration of foreign limited partnerships are not
fpffective until January 1, 1991, the extended ef.
lective date.
I (3) Sections 48-2a-501, 48-2a-502, and 48-2a-
%’n apply only to contributions and distributions
fnade after July 1, 1990, and Subsection
48-2a-102(1Xa) applies only to limited partner.
¥yhips formed or qualified after July 1, 1890.
N (4) Section 4B8-2a-704 appliee only to aasign-
S ¥trents made after July 1, 1890.

32 (5) Unless otherwise agreed by the partners,
Wihe applicable provisions of existing law govern-

11 be entitled, ot
wquire the plain
{ reasonable ex-
itable to and in-
1 the defense of
r parties named
mrtnemhip may
ding attorneys
»d ae of the dats
1 or, in the cam
t he becomes 8

d,,:::: '::df z Mhg allocation of profits and losses, rather than
eto ti;ne beln ° fihe provisions of Section 48-2a-503, sharing of
on of the court, ibutions, rather than the provisions of Sec-

48-2a-504, interim distributions, rather than

dod hes or ey 4. oxovisions of Section 48-2a-601, distributions
";: Lhepamoul‘ - v’ withdrawing partner, rather than the provi-
Jetermine upos 8ions of Section 48-2a-804, and distributions of

g upon the winding up of a limited partner-

court finds :: Sship, rather than the provisions of Section
scause. . MAS-2a-804, govern limited partnerships formed
fore July 1, 1990.
general «{6) The county clerk in each county in this
r has been su& te shall tranamit to the division by January 1,
defense of 807 3 1, all certificates of limited MHmMp a'nd
gainat the geo* ficates of amendment ﬁl_ed'thh them prior
1, or in defenss uly 1, 1990, by domestic ll.rmuad pa.rtnershlpe
iﬁ, the gens B hose existence has not terminated prior to July

imited partp
ittorneys’ h
and reasonsbly g

e

: 519'90 o 1991

lbﬁ. Rules for cﬁsea not provided for in
%' " this chapter. -

10-2551 < 2200
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- In any case not provided for in this chapter the
provisious of Chapter 1, Title 48, Uniform Partner-
ship Act, govern. 1990

48-32-1106. Savings clause.

The repeal of any statutory provision by this chap-
ter does not impair, or otherwise affect, the organiza-
tion or the continued existence of a limited partner-
ship existing on July 1, 1990, nor does the repeal of
any existing statutory provision by thie chapter im-
pair any contract or affect any right accrued before
July 1, 1880. R 1990

48-2a.1107. Fees.
The divisioni may charge and collect fees in accor-

dance with the provisions of Section 63-38-3. 1900
. CHAPTER 2b
UTAH LIMITED LIABILITY COMPANY ACT
Section
48-2b-101. Short title.
48-2b-102. Definitions.
48-2b-103. Formation.
48-2b-104.  Scope.
48-2b-105. Powers.
48-2b-106.  Name — Exclusive right.
48-2b-107.  Limited liability company name —
Limited rights.
48-2b-108. Name — Omission.
48-2b-108.  Liability of members, managers, and
employees.
48-2b-110. Liability for acting without authority.
48-2b-111. Professional relationship — Personal
liability.
48-2b-112, Member as a party to proceedings.
48-2b-113. Service of process, notice, or demand.
48-2b-114. Waiver of notice.
48-2b-115.  Regulating board authority — Prohi-
' bitions on individuals apply.
48-2b-116. Articles of arganization.
48-2b-117. Filing of articles. ]
48-2b-118, Effect of filing — Prefiling activities.
48-2b-119, Records.
48-2b-120. Annual report. ‘e
48-2b-121.  When amendments required. b
48-2b-122. Additional members.
48-2b-123. Registered agent.
48-2b.124 Capital contributions.
48-2b-125. Management.
48-2b-126. Operating agreements.
48-2b-127. Ovwnership and disposition of prop-
erty.
48-2b-128. Conditions for property Qistribution.
48-2b-129. Assets distribution.
48-2b-130..  Profits and losses.
48-2b-131. Transfer, adjustment, and assignment
of member interests — Effect.
48-2b-132. Conditions for distribution of property
— Return of contribution.
48-2b-133. Member liabilities.
48-2b-134. Execution of documents.
48-2b-136. Ponalty for false execution.
48-2b-136.  Restated articles of organization.
48-2b-137. Digsolution.
48-2b-138. Settlernent upon dissolution.
48-2b-139. Articles of dissolution.
48-2b-140. Fi%ing of articles of dissolution — Ef-
ect.
48-2b-141. Cancellation of articles of organiza-
. © . tion. .
48-2b-142.  Involuntary diesolution. R

MR e S
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Section

48-2b-143. Foreign limited liability companies.

48-2b-144.  Registration of foreign limited liabil-
ity companies.

48-2b-145.  Cancellation of foreign limited liabil-
ity companies’ registration.

48-2b-146.  Effect of registration.

48-2b-147.  Effect of failure to register by foreign
limited liability companies.

48.2b-148. Poreign limited liability companies —
Sexrvice of process — Cause of ac-
tion.

48-2b-149.  Merger and consolidation.

48-2b-150.  Right of action.

48-2b-151.  Proper plaintiff.

48-2b-152.  Pleading.

48-2b-153. Expenses.

48-2b-154.  Security and costs.

48-2b-155.  Indemnification of a manager.

48-2b-156.  Correction of technical errors in in-
strumenta.

48-2b-101. Short tide.

This chapter shall be known as the “Utsh Limited
Liability Company Act,Z, ~ il
48-2b-102. Definitions.

(1) "Bankruptcy” includes bankruptcy under fed-
eral bankruptcy law or under Utah insolvency law.

(2) “Business” includes every trade, occupation, orz

limited liability company organizod under the 1laws of
any other jurisdiction.

(5) “Limited liability company” or “company”
means & business entity organized under this chap-
ter.

{(6) “Person” means an individusl, general partre=.
ship, limited partnership, v iow w. -
tic or foreigm trust, estate, association, or corporazion.

(7) “Professional service=" - was PELROLET 53T
vices rendered by:

(a) an architect holding-a license under Chap-
ter 3, Title 58, Architects Licensing Act, and any
subsequent laws regulating the praetice of archi-
tecture;

{(b) an attorney granted the authority to prac-
tice law by the Supreme Court of the state of
Utah as provided in Chapter 51, Title 78;

(¢) a chiropractor holding a license under Part
7, Chapter 12, Title 58, Chiropractic Improve-

ments Act, and any subsequent lawg reg'uht.in&y

articles of organization for the limited liability co
BIEY. Irxn'éres!'o'f 3 momber in a limited lisbil

the practice of chiropractic;

(d) a doctor of dentistry holding a license un~
der Chapter 7, Title 58, Dentists and Dental Hy-
gienists Act, and any subsequent Jaws regulating
the practice of dentistry;

(e} a professional engineer registered under
Chapter 22, Title 58, Professional Engineers and
Land Surveyors Licensing Act;

() a naturopath holding a licenss under Chap-
ter 12, Title 68, and any subsequent laws regu-
lating the practice of naturopathy;

(g) a nurse whose professional nursing license
degignates him as a nurse anesthetist pursuant
to Subsection 58-31-9.1(1);

(b an optometrist holding a license under
Chapter 18, Title 58, and any subsequent laws
regulating the practice of optometry;

{i) an osteopathic physician or surgeon
8 license under Part 1, Chapter 12, m,bs;"'&
teopathic Medicine Liconaing Act, and DY mbe,
quent laws regulating the practice c:folteop.;;,J
() a pharmacist holding a license under Chap
ter 17, Title 58, Pharmacy Practice Act, ang a
subsequent laws regulating the practice of phar

(k) & physician, surgeon. or doctor of thadiejy
holding e license under Part 5, Chapter 12, iy
58, Medical Practice Act, and any subsoquer
laws regulating the practice of medicine;

(M a physical therapist holding a liconsa und,
Chapter 24, Title 58, Physical Therapy Practi

~Aet, and any subsequent laws regulating th
practice of physical therapy;

(m) a podiatrist holding e license under Chy;
ter 6, Title 58, and any subsequent laws regula:
ing the practice of chiropody;

(n) a paychologist holding a license unde
Chapter 26a, Title 58, Psychologists Licengin
Act, and any subsequent laws regulating tb
practice of psychology;

'(0) a public accountant holding a license unde
Chapter 28, Titlo 68, Certified Public Aceountar
Licensing Act, and any subsequent laws reguls:
ing the practice of public accounting;

{(p) @ real estate broker or real estate sger
holding a license under Chapter 2, Title 61, an
any subsequent laws regulating the sale, m
change, purchase, rental, or leasing of resl &
tate;

(Q) a certified social warker holding a licens
under Chaptar 35, Title 58, and any subsequer
laws regulating the practice of social work; an

(r) 8 veterinarian holding a license. unde
Chapter 28, Title 58, Veterinary Practice Ad
and any subsequent laws regulating the practic
of veterinary medicine.

(8) "Regulating board” means the board organize
. * *= =ate law which is charged with the I
. "*h2 practice of the profe
sion which & Y'mued uaow. . ~~™pany is organized {

W ate” . aie, terTitory, o, oasession
the United States, *t= ™ . . ¢ of Columb:s, or th
Commonwealt: . .. Rico.

(10) "Suc- - ; imited liabjlity company” mea
the sur - g or resulting limited liability compat
exis{’ -, pursuant to & merger or consolidation of t1
%5 more limited liability companies. "

48.2b-103. Formation. e
Two or more persons may form a Limited lisbil
company by executing and delivering to the divisi

company is personal property. : 1

48-2b-104. Scope.

Except as otherwise provided by the laws of |
state, a limited liability company may conduct or]
mote any lawful business or purpose which a part!
ship, general corporation, or professional corpara’
may conduct or promote.

48-2b-103. Powers.
(1) Each limited liability company organized
existing under this chapter may:

(a) sue or be sued, or institute or defend
action, srbitration, or proceeding, whether
cial, administretive, or otherwise, in its
name; R :
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:(b) purchase, taks, receive, lsuse, or otherwise
oquire, own, hold, improve, use, or otherwise
joal in or with real or personal property or an
{pterest in real or personal property, wherever
pitusted;
- (&) sell, convey, mortgage, pledge, create s ne-
enrity interest in, lease, exchange or tranafer, or
gtherwise diapose of all or any part of its property
or assets;
f (d) lend money to and otherwise assist its em-
ployees and managers;

., (6) purchase, take, receive, subscribe for, or
ctherwise acquire, own, hold, vote, use, employ,
gell, mortgage, lend, pledge, atherwize disposs of,

i or otherwise use or deal in or with:

¢ (i) shares or other interests in or obliga-
tions of other foreign or domestic limited lia-
- bility companies, domestic or foreign corpo-
rations, associations, general or limited part-

* nerships, or individuals; or
. (ii) direct or indirect obligations of the
United States or any other government,

! stats, territory, governmental district, or
28': municipality or of any instrumentality of
-~ them;

3 (D make contracts or guarantees or incur lia-
3@ bilities, borrow money at such rates of interest as

¥ the limited liability company may determins, is-
R’ sue its notes, bonds, or other obligations, or se-
. cure any of its obligations by mortgage or pledge

/- of all or any part of ite property, franchises, and
- income;

o (g} lend money for any lawful purpose, invest
B “or reinvest its funds, or take and hold real or
% * personal property as security for the payment of
o funds so loaned or invested;

%  (h) conduct its business and maintain offices
¥  and exercise the powers granted by this chapter
$ - within or without this state, in any state, terri-
¥ * tory, district, or possession of the United States
¥’ “or in any foreign country;

. . (i) elect or appoint managers and agents of the
2 limited lisbility company, define their 4:~.;
E and fix their compensation;

K" () make and alter an operating agreement,
% not inconsistent with its articles of organization
3B . or with the laws of thia state, for the administra-
B tion and regulation of its affairs; ,
(k) make donations for the public welfare or

E, . for charitable, acientific, religious, or educational
58,

& (1) indemnify a member or mansager or any
R, . other person to the same extent that a partner-
- ship may indemnify any of the partners, man-
B agers, employees, or agents of the partnership

' against expentea actuslly and reasonably in.
R: curred by the member or manager in connection
p, With the defense of an action, suit, or proceeding,
%  whether civil or criminal, in which the member

s, Or manager is made a party;

k. (m) cease its activities and surrender its certif-

! icate of orgsnization;

.- () bave and exercise all powers necessary or

3. ‘convenient to effect any or all of the purposes for

. .which the company ip organized;
B¢ . (o) transact any lawful business which the

& members or the managers find to be in aid of
R governmental policy;

b {p) pay peneions and establish pension plans,
.. profit-sharing plans, and other incentive plans
6. for any or all of its managers and employees;

M R X
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{(q) be 8 promoter, incorporator, general part-
ner, limited pariner, member, sasociate, or man-
ager of any corporation, partnership, limited
partnership, limited lishility company, jeint ven-
ture, trust, or other enterprise; and

(r) render professional services, if ¢ach mem-
ber of a limited liability company who renders
professional services in Utah is licensed or regis-
tered to render those professional services puryu-
ant to applicable Utah law.

(2) A limited liability company organized to render
professional services under this chapter may render
only one apecific type of professional services, and
services uncillary to them, and may not engage in
any busiriess other than rendering the professional
esrvices which it was orgenized to render, and ser-
vices ancillary to them.

(3) A limited liability company organized to render
professional services:

(a) may include members, managers, and em-
ployees authorized under the laws of the jurisdic-
tion whore they reside to provide similar ser
vices;

(b) may render professional services in Utah
ouly through its members, managers, and em-
ployees who are licensed or registered by the
state of Utah to render those professional ser-
vices; and

(c) shall have all of the other powers provided
under this section. 11

48-2b-108. Name — Exclusive right.
(1) The name of each limited liability company aa
set forth in the articles of organization:
{(a) lémll contain the words "limited company”
or "L.C.”;

(b) may _pat $nta'm the words “asscciation”,
“eorporati > ated”, “limited partner-
‘ d.” or woﬁi or sny
breviation of these which are of like import in
any other langus« '
) » uout the written suasent of the
atea Glympic Committee. contain the
” "Qlympiad,” or “Citius Altius

Rt ) SRl

wopds Oty .

Fortiue ™ .

(2) A ==:son or entity oiner than a limited liability
eow: -3 -y formed or registered under this chapter may
no: wse any of the 4s. - - * &Nity company”,
“limited company”, or "L.C.” in Its qaae .o .8 ttate,
except that any foreign corporation whose actual
name inclndes the word “limited” or “Ltd.” may uss
its actual name in this state if "corporation”, “incor-
porated”, or any abbreviation of these ia also used.
(3) Except as authorized by Subsection (4), tha
name of a limited liability company must be distin-
guishable as defined in Subsection (5) upon the

records of the division from:

(a) the name of any limited partnership
formed or authorized to transact business (n this
state;

{b) the name of any limited liability company
formed or authorized to transact buainess in this
state;

(¢) the corporate name of any corporation in-
eorporated or authorized to transact business in
the state;

(d) any limited partnership name reserved un-
der this chapter; .

(e) any Jimitad liability company name re-

under this chapter;

(f) any corporate name reserved undar the
Utah Busineas Corporation Act;
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(g)myﬁctit.iousnmoadopudbya ign
corporation, limited partnership, or limited lia-
bility company authorized to transact business in
this state because its real name i» unavailable;

(h) any corporate name of & not-for-profit cor-
poration incorporated or authorized to transact
business in this state; and

(i) any assumed name, tredemark, or servics
mark registered by the division.

(4) A limited liability company may apply to the
division for approval to file its articles of organization
under, or to reserve, & name that is not distinguish-
able upon the division's records from one or more of
the names described in Subsection (3). The division
shall approve of the name for which application is
mwade if

(a) the other person whose name is not distin-
guishable from the name under which the appli-
cant desires to file consenta to the filing in writ-
ing and submits an undertaking in a form satis-
factory to the divieion to chunge its name to a
name that is distinguishable from the name of
the applicant; or

() the applicunt delivers to the division a cer-
tified copy of the final judgmant of a court of com-
petent jurisdiction establishing the applicant’s
right to use in this state the name for which the
application is made.

(5) A name is distinguishable from other names,
trademarks, and service marks registered with the
division if it contains one or more differcnt letters or
pumers': ~»m other namea upon the division’s
records. L. nces between singular and plural
forms of worc: .-: <'stinguishing.

{(6) The follow::: : “arences are not distinguish-

{a) the words "corporation,” “incorporated,”
"company,” “limited partnership,” “limited,”
*LP." *Ltd.” “limited liability company,” “lim-
ited company.” “L.C "7 * 7 " or any abbrevi~

tien ~7 7

© . .es.. or abscnce of the words or
symboluof & iy e mmmom

R -aiipn and specla; rhar-
actes ., w

3y §iF - meee ~ation.

(73 5o .= aivision shall have -
power and authority reasonably necessary to ..csr-
pret and efficiently administer this section aod to
perform the duties imposed upan the division.by this
section,

(8) A name that i7" ¢ .nat the limited liability
campany is an gge .~ - .i2is state or any of its poli%
cal subdivisions. ./ .+ 13 not actually such a legaiiy
established agency or subdivision, may not be ap-
proved for filing by the division.

. (8) The exclusive right to a name may be reserved
y:

(a) any person intending to organize a limited
liability company under this chapter and to adopt
that name;

(b) any limited liability company or any for-
eign limited liability company registered in this
state which, in either case, intends to adopt that
namae;

(c) any foreign limited liability company in-
tending to register in this stats and intending to

. adopt that pama; and

(d) any person intending to organize a foreign
limited liability company and intending to have
it registar in this state and adopt that name.

(10) The reservation shall be made by filing with
the division an application exscuted under penaity of
perjury by the applicant, to ressrve a specified nam,
If the division finds that the name is available for gy
by a limited liability company or & foreign limityg
liability company, it shall reserve the name exely.
gively for the applicant for a period of 120 days. Ty,
name reservation may be renewed for any number of
subsequent periods of 120 days. The exclusive right ¢4
2 reserved name may be transferred to any other per.
son by filing with the division a notice of the transfyy
executed under penalty of perjury by the applicant for
whom the name was reserved end specifying the
name and address of the transferee. 1=

48-2b-107. Limited liability company name —
Limited rights.

The authorization to file a_rt%%rm
under or to reserve or register a limi ability com.
pany name as granted by the division does not:

(1) abrogate or limit the law governing unfair
competition or unfair trade practices;

(2) derogate from the common law, the pringi-
ples of equity, or the statutes of this state or of
the United States with respect to the right io
acquire and protec: © szt and trademarks; or

(8) create an exclusive rigit in geographic or
generic terms contained within a name. 1

48-2b-108.

P LN

Name — Omiznio

{1 e code THoon L i pany” of their abbrevia-
tion "L.C.” shail be the last words of the name of
every limited liability company formed under this
chapier. The name of a limited liability company
shail be such as to distinguish it upon the records of
the division from any corporation, business name, or
trademark of record with the division.

(2) Omission of the words “limited company” or
their abbreviation "L.C.” in the commercial use of the
name of the limited liability ~~—~snv shall render

aon wha re—t:’ . 1, OF kKnow-
_z..z Tor any :odebredness,
’"‘“abyr." - gy ml

30V

s I
Aamage o ‘1a%wiTT

ser Gy

48-2b-108  .ability of memies .. a2 icr8, ah
SIRT - 228,

pL 30 aerw.iq gpecifimaily set forth in this
cnapte: - .-icher ths moTiee .a@ managers, 0ot the

amsloyzes of © - rud Lakiiily company @re rson-
aily lisbl» .+ a judgment, decree, or order a' [
coér?,‘“, v RMSTRer manner, for a debt, obligation,
et~ «.aty of the limited liability company. 1

48-2b-110. Liability for actin: =« nal author
ity. )

All persons who assume to act a8 & limited l?a_billty

company without authority granted by the division t0

do 80 are jointly and severaily liable for all debts and

liabilities so incurred. 1

48-2b-111. Professional relationship — Fer
sonal Hability.

(1) This chapter dues not alter any law applicable
to the relationship between a persan rendering Pro-
fessional services and a person receiving those ser-
vices, including liability arising out of those profes-
sional services. .

(2) Al persons rendering professional gerviced
shall remain personally liable for any results of that
person’s acts or omissions. No member, mansger, OF
employee of a limited liability company is pemm“y
liable for the acts or omissions of any other member,
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, or employee of the limited liability com-
"ndog penaity o 0y- 191
vailable f::: £3b-112. Member as a party to proceedings.
foreign lim; ‘A member of a limited liability company is not a
"Mmm: gper party to proceedinge by or aguinst a limited
£120 days. Ty, pbility company, except when the object is to enfarce
‘any num';" d B bnember’s right against, or Jiability to, the limited
‘clusive right ¢, ghility company. 1991
f :;té:tborpu. , 8.2b-113. Service of process, notice, or de-
2¢ epplicant for ; iO) Pmcel:l:’;zcmst a limited liability company
Specifying the 5 be served:
W NWF (a) in accordance with Title 16, aa if the com-
, M pany were s corporation; or
oy ‘- z () upon the registered agent at the business
. . -address of the registered agent.
;r;:ﬁ? 2atlon {2 Any notice to or demand on a company orga-
nd Vo  EWR4 under this chapter may be made:
o 0%d mot, ¥ b (a) by delivery to a manager of the company, if
tives: § unfair i management is veated in a manager, or by deliv-
aw ih N EB%. sty to any member, if management is vested in
this ‘r;t:m“' K the members; or
o the riopr T @E  ®) by writing, which shall be mailed to the
wrad right to § b, rogistered office of the company in this state or to
wodemarks; o WA b or address in this state that ia the principel
geographic or  WHP' oo of the company.
1ams- m (#F(3) Nothing contained in this section limits or af
; s the right to serve, in any otl'éer manner per:l\it-
; . Fd by law, any process, notice, or demand required or
;-b :;a::::; itted by law to be served upon a limited lability
J
; P pany .
oo ander this L) () If a limited linbility company fails to ap-
. thy com.S:ny ¥ point or maintain a registered agent in thins state,
in e records of [ oz if ite rogistored agent cannot with ressonable
n-m name, or B diligence be found at the registered office, then
i " . the director of the division is the agent of the
) c_o;npangm:- (3. liability company upon whom any process, no-
rc:; ";;e nder Q“' E> tice, or demand may be served.
7 e K ' (b) Service on the direclor of the divis - - -*
“-m: 'b}';dkmm HK' any procces, notice, or dernand shall be mac. |
Indebtedneas, ** delivering to and leaving with the director an

‘mission. 1M ' “original and one copy of the Procass o, op

& _'demand, together with any fee required by the

-anagers, and division pursuant to Section 8“!15-38-3.‘l
i o e *" (e) If any process, notice, or demand is scvec
l.aﬁ:rt!: in tt};:: " on the director of the division, the director saall
gers, nor B immediately cause one of the copies to be for-
i urerdeper;n— g -warded, by registered or certified mail, addrs.meq
or order of £ 'to the limited liability company at its registered
bt, obligation, office
“ay. bt {d) Any service upon the director of the divi-
hout author ‘sion may not be returnable in less than 30 dayl-:m
mited liability B§83b-114. Waiver of notice,
the division to BRI under the provisions of this chapter, the articles
*all debts and arganication, or the operating agreemont of a lim-
1 exed liability company notice ia required to be given to
. fmember of a limited liability company or to 2 man-
ip ~ Per S¥ger of a limited liability company having a manager
. M mansgers, & waiver in writing signed by the per-
ew applicable $h or persons entitled to the notice, whether made
endering pro- e or after the time for notice to be given, is
ing those ser- valent to the giving of notice. 1991

“those profes . ,
. b-118. Regulatingboard authority — Prohi-

mal gervices .-~ bitlons on individuals apply.

esults of that ) Nothing in this chapter restricta or limits in
. manager, or manner the authority and duty of the regulating
is personally d to license individual persons rendering profes
ther member.. &l servicea or the practice of the profession that i

within the jurisdiction of the regulating board, not-

'withstanding that the person is a member, manager,

or employee of a limited liability company and ren-
dering the professional services or engaging in the
practice of the profession through the limitad liability
company.

{2) No limited liability company may do anything
that is prohibited to be done by individual persona
licensed to practice the profession that the limited
liability company is organized to render. m

48-2b-118. Articles of organization.

(1) The articles of organization of a limited linbii-
ity compdRYshall se!1 ioﬂE“" ——

(a) the name of the limited liability company:

{(b) the period of its duration;

(c) ths business purpose or purposes for which
the limited liability company is organized:

(d) the strest address of its registered office in
the state and the name, street address, and sig-
nature of its initial registered agent in the state;

(e) a statement that the director of the division
is appointed the agent of the limited liability
company for service of process if the agent has
resigned, the agent’s authority haa been revoked,
or the agent cannot be found or served with the
exercise of reasonable diligence;

) (i) if the limited liability company is to be
managed by a manager or managers, a state-
ment that the compeany is to be managed in
such fashion and the names and street ad-

dresses of such managers who are P gerve as

MANaLers untl e lirat meeting of me: s

ntil_their puccessors are elected.

(ij) if the management of a limited nabil-
ity company is reserved to Lhe members, the
hames and SIreet acdresses ol the members;
and

(g) any other provisions, not inconsistent with
law, that the members elect ta include in the ar-

"~ ‘= for the regulation of the

>

Mee. i Bbicnns o, “*=d ligbility company,

inclading, sny provision thac .. ' 5z per-

e in be included | voLerating agres i ant

ol wie izsied lie”  _umvainy under this chap-
tar,

@ . ecessarv iu include in the articles of

o7+ ugon any of ¢he powers enumerated in thie

silapier. w81

48-2b-117. Filing of articles.
(1) An original and ona copy of the gﬁu{m
nization and of any certificates of amendment, or of
WRYJudicial decree of amendment, shall be delivered
to the division. A person whe exacutes a certificate of
amendment as an attorney-in-fact or fiduciary need
not exhibit evidence of his authority as s prerequisite
to filing. Unless it finds that the articles of organiza-
tion do not conform to law as to their form, the divi-
sion, upon receipt of all filing fees established under
Saction 63-38-3, shall: C
(a) place 2 starap or seal on the original and
the copy, indicating the time, day, month, and
year of the filing, the name of the division, the
signature of the division director, and the givi-
gion's seal, ur facsimilea of them;
) file the signed original in its office; and
(c) return the stamped copy to the person who
filed it or as directed by tha person who filed it.
{2) Upon the filing with the division of a certificate
of amendment, the articles of organization shall be
amended as set forth in the certificate of amendment,
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Hop in order for the articles to accurately repre-
b ent the agreement among them.

Nb-122. Additional members.
r the filing of a limited liability company’s
Mz oal srticles of organization, additional members
I be admnitted as provided in the operating agree-
St or, if the operating agreement does not provide
P ihe admission of additional members, with the
Aien consent of all members, except that, notwith-
- ding any provision in the operating agreoment,
Y. - tted witho
Hard ¢o Ap

rsh-123. Registered agent.
) Each limited liability company shall continu-
BBlly maintain an agent in this state for service of
['cens on the limited liability company.
B)) This agent shall be an individual residing in
s state, & domestic corporation, a foreign corpora-
‘guthorized to do business in this state, or any
linber of the limited liability company.
) Failure to maintain ® registered agent in this
s shall be grounds for inveluntary dissolution of
b limited liability company by the division under
tion 48-2b-142.
) The registered agent of a limited liability com-
ity may resign by filing an original and one copy of
X ped written notice of resignation with the divi-
_ The divigion shall then mail a copy of the notice
esignation to the registered office of the limited
FRRbility company at the stroet address set forth in the
Shited liability company’s articles of organization.
e appointment of the registered agent ends 30 days

r the division receives notice of the resignation.
1801

b-124. Capital contributions.

or W

Ing obligation to contribute cash of prope 5.
i 1991

BRFTorm services.
R ————agay
j%-1b-125. Management K

£1) The management of the limited liability com-
BEry. unless otherwise provided in the articles of or-
Brization, shall be vested in its members in propor-
Bkn {0 their intercsts in the profits ol the '
MRbility company, as reflected in LHe Operating agree-
H®ant and as adjusted from time to time to properly
any additionsl contributions or withdrawals
B the members. If the management of the limited
BRbility company 18 vested in the members, the mem-
e 8hal] have the aulh o bind the limited lia-
ity company.
BRE2) If the articles of organization provide for the
gnagement of [Tiability company by
i) 0 TATHYBIE he :': 5 8 |.
M be any persorielaited?by the members in the
er prescribed by and provided in the operihing

ment ol the limited liabili y. If the
Magement of the Limited liability company is
Beiod in a manager or managers, the manager or
zers shall have the autherity to bind the limited
lity company. This manager or managers shall
manager for a term specified in the operating
ment. This lerm may not exceed the duration of
limited liability company as specified in the arti-
S of organization.
B) The manager or managers chall also hold the
res and have the responsibilities accorded to them

2023262050 :#12

by the members and as ﬁrwldod for in the operating
agreement of the [imi ty company. 1981

48-2h-128. Operating agreements.

(1) (a) The power to adopt, alter, amend, or repeal
the operating agreement of a limited liability
company shall be vested in the members of the
company unless otherwise vested in the manager
or managers of the company by the articles of
organization or by the operating agreement.

{b) Operating agreements adopted by the
members or by the manager-may be repesled or
altered from time to time. .

(c) New operating agreements may be adopted
by the members and the members may prescribe
in any operating agreements made by them that
such operating agreements may not be altered,

. amended, or repsaled by the manager.

(2) The operating agreements may provide for the
regulation and management of the affairs of the lim-
ited liability company in any manner not inconsistent
with law or the articles of organization.

{8) The operating agreement may also provide for
the removal of a manager or managors and for the
termination of a member’s interest in the limited lia-
bility company. If a member's interest in the limited
liability cumpany is terminated pursuant to the oper-
ating agreement. the member may rightfully demand
a return of the member’s contribution pursuant to
Section 48-2b-132. 11

48-2b-127. Ownership and disposition of prop-
erty.

(1) Real or personal property owned or purchased
by a limited liability company may be held and
owned, and conveyance shall be made, in the name of
the limited liability company.

{2) Instruments and documents providing for the
acquisition, mortgage, or disposition of property of
the limited liability company shall be valid and bind-
ing vpon the limited liability company if they are
executed by one or more managers of a limited liabil-
ity company having a manager or managers or if they
are executed by one or more members of a limited
liability company in which management has been ro-
tained by the members. 1991

48-3b-128. Conditions for property distribution.

From time _tp time, the limited liabilitg company
may distribute its grogertz e members ol the
company apon e Dasis § lpula

in
e operating agreement } r distnbution is’
e, the fair vafue ol the asseis of the Limited liabil-
Tty company 1811 excess of all liabilities of the limited

liability company except liabilities to members on ac-
count of their contributions. 1901

48-2b-129. Asseis distribution.

Distributions of cash or other assets of a limited
liability compeny shall be allocated among the mem-
bers in the manner provided in the operating agree-
ment. If the operating agreement doea not otherwise
provide, cash or other sssets shall be allocated on the
basis of value of the contributions made by each
member to the extent they have besn received by the
limited liability company and have not been re-
turned. Value of the contributions made shall be de-
termined ms stated in the articles of organization or
the records of the limited liability company as re--
quired by Section 48-2b-118. 1981

48-2b-130. Profits and losses.
The profits and losses of & limited liability company
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and upon the effective date of a certificate of dissolu-

tion or of a judicial decree of cancsllation, the articles -

of organization shall be canceled. 1991

48-2b-118. Effect of flling — Prefiling sctivities.

(1) Upon the placement of a stamp or seal, as pro-
vided in Subsection 48-2b-117(1Xa), on the grticles of
organization, the limited liability company shall be
considered organized.

(2) Except as ugainst the state of Utah in a pro-
ceeding to cance! or revoke the certificate of organiza-
tion or in a proceeding for involuntary dissolution of
the limited liability company, the filed articles shall
be conclusive evidence that all conditions precedent
required to be performed by the members have been
complied with and that the limited liability company
hes been legally organized under this chapter.

(3) A limited liability company may not transact
business or incur indebtedness, except that which is
incidental to its organization or to obtaining subscrip-
tions for or payment of contributions, until the arti-
clew of organization have been filed with the division.
Persons engaged in prefiling activitics other thsn
those authorized by this section shall be jeintly and
veverally liable for any debts or liabilities incurred in
the course of those activities. Nevertheless, this sec-
tion may not be interpreted to invalidate any debts,
contracts, or ligbilities of the limited liability com-
pany incurred on behalf of the limited liability com-
pany prior to the filing of its articles of organization
with the division. 1991

48-2b-119. Records.
(1) Each limited liability company shall keep at its
principal place of business the following:

(a) a current list in alphabetical order of the
full name and last known business strect address
of each member;

(b} a copy of the stamped articles of organiza-
tion and all certificales of amendment to them,
collectively referred to as the “certificate of orga-
nization,” together with executed copies of any
powers of attorney pursuant to which any certifi-
cate of amendment has been executed;

(c) copies of the limited liability company's
federal, state, and local income tax returns and
reporta, if any. for the three most recent years,

(d) copies of any financial statements of the
limited liability company, if any, for the three
most recent years; and

(e) unless otherwise set forth in the articles of
organization, a written statement setting forth:

(i) the amount of cash and a description
and statement of the agreed value of the
other property or services contributed by
each member and which each member has
agreed to contribute;

(ii) the times at which, or events on the
happening of which, any additional contribu-

. tions agreed to be made by each member are

to be mads;

(iii) any right of a member to recsive dis-
tributions which include a return of all or
any of the member's contributions; and

(iv) any event upon the happening of
which the limited liability company is to be
dissolved and its affairs wound up.

(2) Records kept under this section are subject ta
" inspection and copying at the reasonsble request and
at the expense of any member during ordinury busi-
naes hours. 1991

48-2b-120. Annual report
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(1) Egch limited liability company and sagh f
eign limited liability company autharized to
buginess in this state shall file with the divisiop dun
ing the month of its anniversary date of formati:m,i
the case of domestic lirnited Liability compani":
during the month of the anniversary date of by)
granted authority to transact business in thig .
in the case of {oreign limited liability companieg A
thorized to transact business in this state, an annyy
report setting forth:

(a) the name of the limited liability cqm
and the state or country under the laws of whigy
it is formed;

() the name and street address of the agey
for service of process required to be maintaingg
under Section 48-2b-123; and

(c) there is a change of the registered agan
required to be maintained by Section 48-2b-123

(2) The annual report shall be made on forms pre-
scribed and furnished by the division, and the infop
mation contained on the annual report shall be given
as of the date of execution of the report. The annus]
report forms shall include a statement notifying the
limited liability company that failure to file the ap.
nual report will result in the suspension and eventus)
cancellation of its certificate of organization, in thy
case of a domestic limited liability company, or of jts
registration, in the case of a foreign limited ligbility
company authorized to transact business in this stata,

(3) The unnual report shall be signed by any mem-
ber under penalty of perjury. If the registered agent
bas changed since the last annual report, the annusl
report shall also be signed by the new regiatersd
agent.

(4) If the report conforms to the requirements of
this chapter, the division shall file the report, If the
report does not conform, the division shall mail the
report first class postage prepaid to the limited liabil-
ity company at the street address set forth for ita
agent for service of process in the certificate of orga-
nization or most recent report. for any necessary cor-
rections. If a report is returned, the penalties for fail-
ure to file the report within the time prescribed in
this section do not apply, as long as the report is cor-
rected and returned to the divigion within 30 days
from the date the nonconforming report was mailed
to the limited liability company. 1991

48-2b-121, When amendments required.
The articles of organization of a limited liability
company shall be amended when:

(1) thera iz a change in the name of the limited
liability company;

(2) there is a change in the character of the

_business of the limited liability company spedi-
fied in the articles of organization;

(3) there is a false or erroneous statement ie
the articles of organization:

(4) there is a change in the time, as stated in
the articles of organization, for the dissolution of
the limited liability company;

(5) there is a change in the names and street

addresses of the managers of the limited liability
company, or if tha limited liability company 18
managed by its members, the names street
addresses of the members;
_ (6) the members determine to fix a time, Dot
previously specified in the articles of organiza:
tion, for the dissolution of the limited liability
company; or )

(7) the members desire to make a change in
any other statement in the articles of organisé-




he operating

ey have been received by the li plity com-
ve no n returned. ue of the contri-
butions made shall be determined as stated in the
articles of organization or the records of the limited
liability company as required by Section 48-2b-1 191'01

48-2b.131. Transfer, adjustzment, and assign-
ment of member interests — Effect.

(1) An interest of 8 member in a limited liability
company may be adjusted, transferred, or assigned as
provided in the operating agreement. However, if the
nontransferring members entitled to receive a major-
ity of the nontransferred profits of the limited liabil-
ity company, pursuant to Seetion 48-2b-130, do not

consent LOROSEX er Oor assignmen
transferee of the ipte of the memb as no right
) -.;o:-'. B th nagement af the b NEeKSs and
ftairs of the limited Hability com) or to become a
YT TRt SvonT The e analen 1a enited T
recelve only the share of Prolits of othel tMBUnsa-
Hon By way of \ncome and the return of
to_which that membe onid ctherwise be entitled
(2) A member of a

limited liability company orgi-
nized to render professional servicos may voluntarily
transfer his shares in a limited liability company
only to a person who is licensed or registered by the
junisdiction in which the person resides to render the
same type of professional services aa those for which
the company was organized. Any transfer of a mem-
ber’s interest in a limited ligbility company in viola-
tion of thia section is void. 1991

48-2b-132. Conditions for distribution of prop-
— Return of contribution.

(1) A member shall receive no distribution of lim-
“ited liability comnpany property on account of any
member’s contribution to capital until:

(a) all liabilities of the limited liability com-
pany, except liabilities to members on account of
their contributions to capital, have been paid or
sufficient property of the company remasains to
pay them; and

(b) the consent of all members is obtained, un-
less the return of the contribution to capital may
be rightfully demanded as provided in this chap-
ter, tha articles of organization, or the operating

ment.

(2) Subject ta Subsection (1), @ member may right-
fully demand the return of the member's contribu-
tion:

{a) upon the dissolution of the limited liability
company;

(b) when the date an event specified in the ar-
ticles of organization for the return of the contri-
bution has arrived; or

{c) after the member has given all other mem-
bers of the limited liability company six months’
prior notice in writing, if no nther time period is
specified in the articles of organization for the
dissolution of the limited liability company.

(3) In the absence’of a statement in the articles of

organization to the contrary or the consent of all
" members of the limited liability company, a member,
irrespective of the nature of the member’s contribu-
tion, has only the right to demand and receive cash in
return for the member’s contribution to capital, 1091
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(1) A member of a limited liability company j, lis.

17 Ty pravide, ts and _ ble to the company:
ocated on the basis of (a) for the difference between the amoupy o
contributf r to the extent the member’s contributions to capital whieh havy

been actually made and the amount whigh ®
stated in the operating agreement or other ap
tract as having been made; and

(b) for any unpaid contribution to
which the member, in the cperating
or other contract, agreed to make in the futupy ¢
the time and on the conditions statad in tha oper.
ating agreement or other contract.

(2)- A member holds as trustee for the limited {is
bility company:

(a) specific property which is stated in the ¢
erating agreement or other contract as having
been contributed by the member, if the Propanty
was not contributed or it has been wrongfully or
erronecusly returned; and

(b) money or other property wrongfully paid o
conveyed to tho member on account uf the men.
ber’s contribution.

(3) The liabilities of a member as set out in this
section may be waived or compromised upon the con.
sent of all other members. This waiver or compromis
does not affect the rights of a creditor of the limitsd
liability company who extended credit or whose claim
arose prior to the dissolution of the limited Liability
company.

{4) When a member has rightfully received the re
turn, in whole or in part, of his or her capital contsi-
bution, the member remains liable to the limited lia-
bility company for any swm, not in excess of the re-
turn with interest, neceasary to discharge the limited
liability company’s obligations to all creditors of the
limited liubility company who extended credit or
whose claims arose before the return. 1]

48-2b-134. Execution of documents.

{1) Unless otherwise specified in this chapter, esch
certificate or report required by this chapter to be
filed with the division shall be sxecuted in the follow-
ing manner:

{a) articles of organization shall be signed by
all members;

(b) the certificate of amendment shall be
signed under penalty of perjury by at least one
member, 4s authorized purauant to the operating
agreement, and by each other member desig-
nated in the certificate of amendment as 8 new
member;

(¢) the annual report shall be signed under
penalty of perjury by at least one member, 8
aulhorized pursuant to the operating agreement.
and. if the registered agent has changed subse-
quent to the filing of the articles of organization
or ;he last annual report, by the registered agenk:
an

(d) articles of dissolution shall be signed under
penalty of perjury by at lesst one member, &
authorized pursuant to the operating agreement-

(2) Any person may sign any certificate or artic
by an attorney-in-fact, but u power of attorney to 81gD
a certificate relating to the admission of a member
ghall specify the admission of the member. Powers of
attorney relating to the signing of a certificate by b
attorney-in-fact need not be filed with the divisiod
but shall be retained by the company. .

{3) The execution of articles of organization or dis-
solution or of a certificate of amendment by a mem
constitutes an oath or affirmation, under the pens!
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s of perjury, that the facts stated in the articles or
jtificate are true and that any power of attorney
id in connection with the execution of the articles
‘Wesrtificate is proper in form and substance. 191
£

A3b-135. Penalty for false execution.

h member or manager of a limitad liability
enpany who signs any articles, certificate, state-
gent, report, application, or other docurnent filed
‘Qith the division that is known to that member or
‘Banager to be false in any material respect is guilty
faclass B misdemeanor. 1961

j&Ib-138. Restated articles of organization.

B A limited liability company may integrate into
‘Fhingle instrument all of the provisions of its articles
@ organization and amendments to them, and it may
‘Ethe same time also further amend its articles of
@yanization by adopting restated articles of organi-

‘B2 If the restated articles of organization merely
Wetate and integrate but do not further amend the
Btial articles of organiration, an previoualy
_§ended or supplemented by any certificate or in-
Sument that was executed and filed pursuant to this
FEaptar, they shall be spacifically designated in their
-Jading as “Restated Articles of Organization”, to-
Miher with other words that the company considers
“fpropriate, and shall be executed and filed with the
RY pion.
#(3) If the restated articles restate and integrate
Tpd also further smend in any respect the articles of
Wganization, as previously amended or supple-
d, they shall be specifically designated in their
Bading as "Amended and Restated Articles of Orga.
“Jaation”, together with other words that the com-
Bny considers appropriate, and shall be executed
Q4 filed with the division.
#84) (a) Restated articles of organization shall
I state, either in their heading or in an introduc-
F tory paragraph, the company’s present nhame,
B8 and, if it has been changed, the name under
A which it was originally filed and the date of filing
" of ita original articles of organization with the
divigion. Restated articles shall also state that
3 they were duly executed and filed in accordance
| I with this section.
k " (b) If the restated articles only restate and in-
B tegrate and do not firther amend the provisions
(4 of the articles of organization as previously
%

B amended or supplemented and there is no dis-
trepancy between thoea provigions and the provi-
WK Yions of the restated orticles, they shall so state.
P} Upon the filing of the restated articles of orga-
dtion with the division, the initial articles, as pre-
ly amended or supplemented, shall be super-
Thereafter, the restated articles of organiza-
lﬁlcluding any further amendment or changes
y the restated articles, shall be the articles of
tion, but the original effective date of forma-
.shall remain unchanged.
), Any amendment or change made in connaction
the restatemnent and integration of the articles
anization shall be subject to any other proviaion
s chapter, not inconsistent with this section,
sould apply if a separate ‘certificate of amend-

it were flled to make the amendment or c.hanae).n .

137. Dissolution.
lmited liability company organized under this
jFier shall be dissolved upon the occurrence of anv
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(1) when the period fixed for the duration of
the limited ligbility ecompany in its articles of
organization or operating agreement expires;

{2) by written agreement signed by the mem-
bers entitled to receive a majority of the profita of
the limited liability company. unless otherwiss
provided in the opergting agreement;

(3) upon the death, retirement, resignation,
expulsion, bankruptcy, or dissolution of a mem-
ber or upon the occurrence of any other event
that terminates the continued eligibility for
membership of 2 member in the limited liability
company, unless the business of the limited lia-
bility company is continued by the consent of the
remaining members entitled to receive a major-
ity of the capital of the limited liability company
under a right to do so stated in the articles of
organization or operating agreement within 90
days after the event of termination; or

(4) when the limited liability company ia not
the successor limited liability company in the
merger or consolidation of two or more limited
liability companies. 1091

48-2b-138. Seftlement upon dissolution.

{1) In aettling accounts after dissolution. the labil-
ities of the limited liability company shall be entitled
to payment in the following order:

‘(a) liabilities to creditors. in the order of prior-
ity as provided by law, except those liabilities to
members of the limited liability company on ae-
count of their contributions;

(b) except as provided in the operating agree-
ment, liabilities to membery of the limited liabil-
ity company in respect of their contributions to
capital; and

(c) liabilitiea o members of the limited liabil-
ity company in respect of their shares of the
profits and other compsnsation by way of income
on their cuntributions.

(2) Members shall share in the limited liability
company assets ag provided in the operating agree-
ment, ur if not so provided, in respect to their claims
for eapital and in reapect to their elaims for profits or
for compensation by way of income on their contribu-
tions, respectively, in proportion to the respective
amounts of the claims. 1991

48-2b-139. Articles of dissolution.

When all debts, liabilities, and obligations of the
limited liability company have been paid or dis-
charged, or adequate provision has been made to do
s0, and &ll of the remaining property and assets of the
limited liability company have been distributed to
the members, articles of digsolution shall be executed.
The articles shall set forth:

(1) the name of the limited liability company;

(2) that all state taxes payable, debts, obliga-
tions, and liabilities have been paid or dis-
charged, or thut adequate provision hes been
made to do so;

(3) that ail the remaining property and assets
have been distributed among its members in uc-
cordance with their raspective rights and inter-
ests; and

(4) that there are no suita pending against the
company in any court or that adequate provigion
has been made for the satisfaction of sny judg-
ment, order, or decree that may be entered

against it in any pending suit. 1991
48-2b-140, Filing of articles of dissolution — Ef-
fmt- R f PR BT
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company shall be filed with the division. If the arti-
cles of dissolution conform to law and all fees have
been paid as prescribed in this chapter, the division
ghall file the articles of dissolution of the company
and shal] issue a certificate of dissolution and return
{t to the representative of the dissolved limited liabil-
ity company.

(2) Upon the issuance of the certificate of dissolu-
tion, the existence of the company shall ceans, excopt
for the purpose of suits, other proceedings, and appro-
priate actions as provided in this chapter. The man-
ager or managers in office at the time of dissolution,
or the survivors of the managers, or, if none, the
members, shall thereafter become trustees for the
members and creditors of the dissolved limited liabil-
ity company. In this capacity, the trustoes may dis-
tribute any company property discovered after diaso-
lution, convey real estate, and take other necessary
action on behalf of and in the name of the dissolved
limited liability company. 11

48.3b-141. Cancellation of articles of organiza-
tlon.

The articles of organization of a limited limbility

company shall be canceled by the division upon issu-

ance of the certificate of disaclution. 1991

48.2b-142. Involuntary dissolution.

(1) A limited liability company may be dissolved
involuntarily by order of any court of competent juris-
diction in an action filed by the attorney general or
the director of the division when it is established that
the limited liability company:

(a) obtained the issuance of its certificate of
organization or of its execution through fraud, in
which case the certificate of organization shall be
canceled as of the date of its filing;

{(b) continually exceeded or abused the author-
ity conferred upon it by law or by the operating
_agreement;

(c) committed a violation of any provision of
luw whereby it has forfeited its charter;

{(d) carried on, conducted, or transactad its
business in a persistently fraudulent or jllegal
manner;

(e) abused ita powers contrary to the public
policy of the atate; or

(D) failed to amend its articles of organization
as required by Section 48-2b-121.

(2) A limited liability company or a foreign liabil-
ity company registered in this state is delinquent if:

(a) it does not file an annual report within the
time prescribed by this chapter; or

() it fails to maintain a registered agent in
this state for 60 consecutive days.

(3) (a) Unless the limited liability company’s cer-

tificate of organization fa already suspended for
- any reason, the division shall mail a notice of
delinquency of each delinquent limited liability
company to the managers of the Mimited liability
company at the addresses set forth in the limited
liability company’s articles of organization, or, if
the limited liability company is managed by its
members, then to the membera at the addresses
set forth in the limited liebility company’s arti-
cles of organization. The nolice of delinquen

- shall state: : :

(i) the nature of the delinquency;

(ii) that the limited liability company
shall be suspended, unless it correcta the de-
linquency and pays a notification fee within

2023262050:#15__

380 days of the mailing of the notjce d%"
quency; and

{til) that a suspended limited |;
company may be reinstated only afiyr Pa
ment of & reinstatement fee. ¥

(¢) A notice of delinquency ghall be Tailyg
first clszs, postage prepaid.
(d) The division shall include with the e
any forms neceasary to correct the delinquengy '
(¢) The division ntailmll 888888 the limited Jjghq.
ity company a netification fee, as detepmj
der Section 63-38-3. rined v
(4) (a) A limited liability company, or a forej

limjted liability company registered in this state
that remains delinquent for more than 30 dgys
after the mailing of the notice of delinquency \.
der this section shall be suspended

(b) Unless the limited liability company's cep.
tificate of organization is already suspended for
any reason, if a limited liability company is sus-
pended under this section, the division shall maj)
a notice of suspension to the managers of the lim.
ited liability company at the addresses set forth
in the limited liability company’s articles of arga.
Rization, or, if the limited liability company j
managed by its members, then to the members ot
the addresses set forth in the limited Iiability
company'’s articles of organization,

(c) The notice of suspension shall state:

(i) that the certificate of organization hay
been suspended;

(ii) the reason for the suspension;

(iii) the date of the suspension;

(iv) that the limited liability company
may remove the suspension by correcting tha
delinguency and paying & reinstatement fos
determined by the division in accordencs
with Section 63-38-8, in addition to any fses
required by Subsaction (3); and

(v) that the limited liability company's
certificate of organization will be canceled
involuntarily one year after the date of mail-
ing of the notice of suspension unless the
limited liability company has removed the
suspension before that time.

(5) The division shall include an annual report
form in the notice of suspension if the suspensien is
due to failure to file an annual report.

(6) If the limited liability company does not remove
the suspension within one year after the date of mail-
ing of the notice of suspension, the limited lizbility
company’s cert.icate of organization may be canceled
involuntarily by the director of the division. The divi-
sion shall mail a certificate of cancellation to the
managers of the limited liability compeny at the ed-
dress set forth in the limited liability company’s arti-
cles of organization, or, if the limited liability com-
pany is managed by its members, then to the mem-
bers at the addreases set forth in the limited liability
company’s articles of organization. No canceled lim-
ited liability company may be reinstated, except a8
set forth in Subsection (7). Any assumed names fil
on behalf of the canceled limited liability company
under Section 48-2b-106 also are canceled. The name
of a canceled limited liability company and any 8¢
sumed names on its behalf are not available for o8
year from the date of cancellation for use by any
other person transacting business in this state, O
person doing business under an sssumed name unde?
Section 48-2b-106.

(7) Any limited liability company whose certificat®
of organization has been canceled undar Sectiot
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§-2b-141 or Section 48-2b-142 may be reinstated
iyithin one year following cancellation upon applica-

jon and payment of all penalties and reinstatement

f (8) A member of 2 limited liability company has no
Neraonal Jiability solely by reason of the limited lia-
lity company having had its certificate of organiza-
Son suapended or canceled.
P) A limited lisbility company that has had its
xrtificate or registration suspended or canceled may
ot maintain any action, suit, or proceeding in any
art of this state until it has removed the suspension
nstated its certificate or registration following
ation. 1901

B 9b.148. Foreign limited liability companies.
3 (1) This chapter does not govern the organization
ind internal affairs of a foreign limited liability com-

gpany.
¥(2) A foreign limited liability company may not be
fanied registration by reason of any difference be-

: .- pen those laws and the laws of the state ofUl:th.l.l

348-2b-144. Registration of foreign limited Habil-
- ity companies.

9% (1) Before doing business in this state, a foreign
Bmited liability company shall register with the divi-
fion by submitting to the division:

. (a) the fos required by this chapter;

5 . (b) an original certificate of fact or good stand-
g ing from the office of the secretary of state or
3% other responsible authority of the home state of

4 3 wrtov-a_.

LT Ty )
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when made or any arrangements or other facts de-
scribed have changed, making the application inaceu-
rate in any respect, the foreign limited liability com-
pany shall promptly file with the division a certifj-
cate, executed by a member, correcting the state-
ment, together with payment of any fee required by
this chapter. ™

48-2b-145. Cancellation of foreign limited Linbil.
ity companies’ registration.

(1) A foreign limited liability company may cancel
its registration by filing with the division s certifi-
cats of cancellation of registration signed under pen-
alty of perjury by a member.

(2) A cancellation of registration does not termi-
nate the authority of the director of the division to
accept service of process on the foreign limited liabil-
ity company with respect to claims for relief and
causes of action against the foreign limited liability
company arising before the cancellation of registra-
tion.

(3) The certificate of cancellation of registration
shall be made on forms prescribed and furnished by
the division, and the information contained on the
certificate of cancellation of registration shall be

given a8 of the date of execution of the certificate.
1

48-2b-148. Effect of registration.

(1) A foreign limited liability company doing busi-
ness in the state of Utah may not maintain any ac-
tion, suit, or proceeding in this state until it has reg-
istered in this state and has paid to the state all fees





